
No. ________ 

IN THE SUPREME COURT 

OF THE STATE OF WASHINGTON 

No. 83768-1-I 

COURT OF APPEALS 

OF THE STATE OF WASHINGTON 

DIVISION I 

SIDDHARTH JHA, 

Respondent, 

v. 

VARISHA MAHMOOD KHAN and YASSIR 

ANWAR JAMAL, 

Appellants. 

RESPONDENT’S PETITION FOR REVIEW 

Carl J. Marquardt, WSBA #23257 

LAW OFFICE OF CARL J. MARQUARDT PLLC 

1126 34th Avenue, Suite 311 

Seattle, WA 98122-5137 

Tel: (206) 388-4498 

Attorneys for Respondent 

101722-7



i 

TABLE OF CONTENTS 
     Page 

I. INTRODUCTION AND IDENTITY  

OF PETITIONER ........................................................... 1 

II. COURT OF APPEALS DECISION ............................... 2 

III. ISSUE PRESENTED FOR REVIEW ............................ 2 

IV. STATEMENT OF THE CASE ...................................... 3 

A. Trial Court Procedural History ............................. 3 

1. Khan’s UPEPA Motion .............................. 3 

2. Jha’s Good Cause Motion and Jha’s  

Motion to Amend ....................................... 4 

B. Limited Appellate Court Procedural History ....... 5 

V. ARGUMENT WHY REVIEW SHOULD BE 

ACCEPTED .................................................................... 6 

A. The Court of Appeals Applied the Wrong 

Standard Under the Fair Reporting Privilege  

and Khan Was Not Entitled to Summary 

Judgment Under UPEPA ...................................... 6 

1. Jha’s CR 56(f) Request .............................. 6 

2. The Court of Appeals Misapplied  

the Fair Reporting Privilege ....................... 7 

3. The Court Misapplied the Relevant  

Inquiry at This Stage ................................ 10 

B. UPEPA’s Procedural Constraints Do Not  

Apply to Claims Under Federal Law,  

Including Section 1983 Claims .......................... 13 



ii 

C. Anti-SLAPP Laws Do Not Apply to Federal 

Causes of Action ................................................ 20 

D. Khan Should Not Be Allowed to Use UPEPA  

as a Means to Shield Her Abuse of Office and 

Official Misconduct ............................................ 23 

VI. CONCLUSION ............................................................. 27 

 

  



iii 

TABLE OF AUTHORITIES 

    Page 

Cases 

Alameda Books, Inc. v. City of Los Angeles,  

631 F.3d 1031 (9th Cir. 2011) ............................................. 15 

Bulletin Displays, LLC v. Regency Outdoor Adver., Inc.,  

448 F.Supp.2d 1172 (C.D.Cal. 2006) ................................. 20 

Burnett v. Grattan,  

468 U.S. 42, 104 S.Ct. 2924 (1984) .................................... 14 

Crossman v. The Brick Tavern, Inc., 

33 Wn.App. 503, 655 P.2d 1206 (1982) ............................. 10 

Davis v. Cox,  

183 Wn.2d 269 (2015) ........................................................ 19 

Ernst Home Ctr. v. United Food and Commercial Workers, 

77 Wn.App. 33, 888 P.2d 1196 (1995) ............................... 10 

Felder v. Casey,  

487 U.S. 131, 108 S.Ct. 2302 (1988) .................................. 14 

Haywood v. Drown,  

556 U.S. 729, 129 S.Ct. 2108 (2009) .................................. 16 

Herb v. Pitcairn,  

324 U.S. 117, 65 S.Ct. 459 (1945) ...................................... 16 

Hilton v. Hallmark Cards,  

599 F.3d 894 (9th Cir. 2010) ............................................... 20 

Howlett v. Rose,  

496 U.S. 356,110 S.Ct. 2430 (1990) ................................... 15 

Johnson v. Davis,  

582 F.2d 1316 (4th Cir. 1978) ............................................. 14 



iv 

Johnson v. Rothstein, 

52 Wn.App. 303, 759 P.2d 471 (1988) ................................. 7 

Kaahumanu v. County of Maui,  

315 F.3d 1215 (9th Cir. 2003) ............................................. 26 

Kerwick v. Orange County Publ’n., 

53 N.Y.2d 625 (1981) ......................................................... 11 

Lamie v. United States Trustee,  

540 U.S. 526 (2004) ............................................................ 20 

Logan v. Zimmerman Brush Co.,  

455 U.S. 422, 102 S.Ct. 1148 (1982) .................................. 15 

Martinez v. California,  

444 U.S. 282 (1980) ............................................................ 21 

Maytown Sand & Gravel, LLC v. Thurston Cnty.,  

191 Wn.2d 392 (2018) ........................................................ 25 

Mission Springs v. City of Spokane,  

134 Wn.2d 947 (1998) ........................................................ 26 

Missouri ex rel. S. Ry. Co. v. Mayfield,  

340 U.S. 1, 71 S.Ct. 1 (1950) .............................................. 16 

Nevada Commission on Ethics v. Carrigan,  

564 U.S. 117, S.Ct. 2343 (2011) ......................................... 26 

Nickum v. City of Bainbridge,  

153 Wn. App. 366, 223 P.3d 1172 (2009) .......................... 15 

Palin v. N.Y. Times Co., 

482 F. Supp. 3d 208 (S.D.N.Y. 2020) ................................. 11 

Testa v. Katt,  

330 U.S. 386, 67 S.Ct. 810 (1947) ...................................... 16 



v 

Wilson v. Garcia,  

471 U.S. 261, 105 S.Ct. 1938 (1985) .................................. 13 

Yim v. City of Seattle,  

194 Wn.2d 682 (2019) ........................................................ 25 

Statutes 

42 U.S.C. §1988(a) ................................................................... 14 

RCW 4.105.020 .......................................................................... 3 

RCW 4.105.030 ........................................................................ 21 

RCW 4.105.030(7)(a) ................................................................. 5 

RCW 4.16.080(2) ..................................................................... 13 

RCW 4.84.185 ............................................................................ 3 

RCW 42.20.100 .................................................................. 24, 27 

RCW 9A.80.010 ................................................................. 24, 27 

Rules 

CR 12(c) ..................................................................................... 3 

CR 15(a) ..................................................................................... 5 

CR 56 .......................................................................................... 3 

 

  



1 

I. INTRODUCTION AND IDENTITY OF  
PETITIONER 

This case concerns a new law passed by the Washington 

Legislature in 2022, the Uniform Public Expressions Protection 

Act (“UPEPA”). Applying the procedural rules enacted under 

UPEPA, the trial court came to the correct decision, holding 

that the Petitioner, Respondent Siddharth Jha (“Jha”) had a 

meritorious case against Varisha Khan (“Khan”).   

However, the Court of Appeals held that the trial court 

committed an abuse of discretion regarding two collateral 

orders seeking an amendment of the complaint. The appellate 

court also reversed the Order Denying Summary Judgment. 

Under the pretext of safeguarding one’s free speech rights, the 

Court of Appeals reached an erroneous decision that misapplied 

the fair reporting privilege and also drastically curtailed the 

ability to bring civil rights claims under federal law. 

The Court of Appeals reversal is inconsistent with 

precedent and subverts the Legislature’s intent, warranting 

review under RAP 13.4(b)(1), (2), (4).  
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II. COURT OF APPEALS DECISION 

The Court of Appeals issued a published opinion on 

November 14, 2022 (Appendix page, A2), and denied 

reconsideration on January 6, 2023 (A32).  

III. ISSUE PRESENTED FOR REVIEW 

The Petitioner presents the following issues for review:  

1. Given that UPEPA provides that “this chapter does 

not apply to a cause of action asserted…under 

federal law,” does UPEPA’s 14-day amendment 

window under RCW 4.105.020(1) nevertheless 

apply to claims under federal law, including civil 

rights claims brought under Section 1983?   

2. For a statement to be privileged under the fair 

reporting privilege in Washington, must the 

statement identify unproven allegations  as 

“allegations” or contain similar cautionary words? 

3. For the fair reporting privilege to attach in 

Washington, does a statement have to be attributed 

to the official record or is a secondhand account 

adequate?   

4. Does a challenged statement that was later 

changed, obtain protection under UPEPA even 

where the correction is deficient under the 

Uniform Correction and Clarification Defamation 

Act (“UCCDA”)? 
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IV. STATEMENT OF THE CASE 

A. Trial Court Procedural History  

1. Khan’s UPEPA Motion  

On November 1, 2021, Jha filed a Complaint against 

Khan. CP 1. On December 17, 2021 Khan brought a 4-in-1 

motion seeking relief in the alternative: (i) a Special Motion 

seeking relief under the Uniform Public Expression Protection 

Act (“UPEPA”) (RCW 4.105.020), (ii) a Motion for Summary 

Judgment under CR 56, (iii) a Motion for Judgment on the 

Pleadings under CR 12(c), and (iv) a request under 

Washington’s frivolous filings statute (RCW 4.84.185) 

(collectively, “UPEPA Motion”). CP 19.  

On January 24, 2022, Jha opposed Khan’s UPEPA 

Motion, arguing that (i) Khan could not establish her burden to 

show that her statements were privileged because she changed 

her statements about Jha; (ii) Jha could establish that Khan was 

aware that her statements about Jha were false; (iii) disputes of 

material fact required denial of her motion; and in the 

alternative, (iv) Jha’s CR 56(f) motion for discovery should be 

granted. CR 286.   
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Jha explained that a CR 56(f) continuance was necessary 

because Khan had made certain disparaging statements about 

Jha in flyers and printed communications. CP 162; 216. Khan 

did not deny the existence of such flyers and printed 

communications. Id. Because Khan was the only person who 

currently had access to the statements, Jha needed a CR 56(f) 

continuance to obtain that material to be able to respond to 

Khan’s UPEPA Motion. CP 312-13. 

On March 1, 2022, the trial court denied Khan’s UPEPA 

Motion on the merits (“Order Denying Summary Judgment”). 

CP 498. The trial court found that Jha had established a prima 

facie case as to each essential element of his claim for false 

light, and that genuine issues of material fact existed, including 

about Varisha Khan’s knowledge or reckless disregard of the 

false statements she made about Jha. Id.  

2. Jha’s Good Cause Motion and Jha’s Motion to 
Amend 

On January 12, 2022, Jha filed a Motion for Leave to File 

Motion for Leave to File Second Amended Complaint (“SAC”) 

(“Good Cause Motion”). CP 129. Jha sought leave from the 

trial court before filing his Motion to Amend. Jha explained that 
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the stay under UPEPA is not absolute and that under RCW 

4.105.030(7)(a), a court may, for good cause shown, rule on a 

motion. Id.  

Jha explained that the Good Cause Motion only 

requested a finding of good cause to allow Jha to file a Motion 

to Amend—it was not the Motion to Amend itself. Id. On 

February 8, 2022, the trial court found Jha had established good 

cause to file a motion to add federal claims. (“Good Cause 

Order”). CP 341. 

On February 18, Jha filed a Motion for Leave to File 

SAC pursuant to CR 15(a) (“Motion to Amend”). CP 345. On 

March 3—after the trial court had denied Khan’s UPEPA 

Motion on the merits and for unrelated reasons—the trial court 

granted Jha’s Motion to Amend (“Amendment Order”). CP 

515. On March 11, Jha filed his SAC. CP 527. In her Answer, 

Khan expressed her intention to move this action to federal 

court. CP 651. 

B. Limited Appellate Court Procedural History  

In May 2022, Khan filed a motion asking for accelerated 

review. In June 2022, Commissioner Koh granted Khan’s 
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request for accelerated review given the importance of issues in 

this case. On November 14, 2022, the Court of Appeals issued 

its published opinion in the matter.  

V. ARGUMENT WHY REVIEW SHOULD BE 
ACCEPTED 

This Court should accept review and (i) reinstate the trial 

court’s Good Cause Order and the Amendment Order because 

the Court of Appeal’s decision limiting Section 1983 claims to 

a 14-day window under UPEPA conflicts with well-established 

precedent restricting time limits on civil rights claims, and (ii) 

reinstate the Order Denying Summary Judgment because the 

Court of Appeals relied on a fundamentally different 

interpretation of the fair reporting privilege than long-standing 

Washington law. 

A. The Court of Appeals Applied the Wrong Standard 
Under the Fair Reporting Privilege and Khan Was 
Not Entitled to Summary Judgment Under UPEPA  

1. Jha’s CR 56(f) Request  

The trial court did not address Jha’s CR 56(f) request 

because the trial court denied Khan’s UPEPA Motion on the 

merits and made Jha’s CR 56(f) request moot. At the very least, 

the Court of Appeals should have remanded for consideration 
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of Jha’s CR 56(f) request. Jha made a CR 56(f) request to 

obtain material solely in Khan’s possession, and the material 

that was necessary to respond to Khan’s UPEPA Motion. CP 

312-13. UPEPA expressly provides for such limited discovery 

during the UPEPA imposed stay. See RCW 4.105.030(4).  

2. The Court of Appeals Misapplied the Fair 
Reporting Privilege  

As the trial court correctly found, Khan was not entitled 

to judgment as a matter of law, and a genuine dispute over 

material facts precluded summary judgment. The Court of 

Appeals was required to construe the facts in light most 

favorable to the non-moving party—Jha. “[S]ummary judgment 

is not a substitute for a trial; it exists as a mechanism to decide 

whether there exists any truly disputed material facts.” Johnson 

v. Rothstein, 52 Wn.App. 303, 305, 759 P.2d 471 (1988). 

The Court of Appeals misapplied the fair reporting 

privilege. The correct inquiry was what was Khan’s source 

when she made her statements about Jha; not what could 

globally be attributed to Jha. The fair reporting privilege does 

not apply in this case because Khan herself admitted that she 

was not reporting on the lawsuit Jha was involved in. Rather, 
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Khan was referring to something she purportedly saw online. 

Here, Khan’s own statements defeat application of the fair 

reporting privilege because what Khan’s statements were 

referring to was not the former lawsuit involving Jha, but 

rather, what she allegedly read in a second-hand account.   

For example, Khan stated her “source [was] The New 

York Daily News.” CP 275. Khan never explained why her 

“source” was different on summary judgment than what she 

previously claimed. Compare CP 275 with CP 104. Nor did 

Khan ever explain why what she attached to her declaration is 

not from The New York Daily News. Id. Jha disputes that his or 

his attorney’s name appeared in the media, or that they gave 

any statement to the media. CP 177, ¶¶10-12; CP 218, ¶50. 

Thus, there would have been no “public reporting” as Khan 

contends.   

Likewise, Khan claimed “[s]he was dismayed when she 

received [Jha’s] letter and went back to her source, The New 

York Daily News.” CP 275. Who did Khan go to when that 

source did not even exist? We don’t know—and Khan offers no 

explanation.  
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The Court of Appeal’s opinion appears to acknowledge 

that it deviates from the application of the fair report privilege. 

A26, n.13. The Court of Appeals characterized Jha’s position as 

requiring Khan to include a link to the court docket in order fall 

within the fair reporting privilege. But Jha did not take the 

position that Khan had to attach a direct link. Rather, Jha stated 

that Khan could not establish the fair reporting privilege applied 

because she could not meet the standard promulgated under 

Clapp and Alpine Industries as there was nothing in Khan’s 

statements that would have alerted an ordinary reader that what 

Khan was referring to were allegations in a court case. Her 

failure to include text as provided under Clapp and Alpine 

Industries was fatal to application of the fair report privilege.  

Moreover, Khan provided factually inconsistent 

testimony in her own declaration regarding the two different 

websites Khan identified as her actual “source.” There is 

nothing in the record to show that the website Khan proffered 

as Exhibit 2 of her declaration was in fact hyperlinked to 

Khan’s website because the URL she claims she linked to in her 

declaration and the URL she actually attaches as Exhibit 2 are 

different. Compare URL of CP 104, ¶4:8-9 with URL of CP 
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113. When Jha raised these issues, Khan admitted that her 

“declaration was not authenticating the article’s placement on 

WayBack…” CP 327.  

The Court of Appeals misapplied the fair reporting 

privilege in contravention of long-standing Washington law, 

including the standard promulgated under Clapp and Alpine 

Industries. 

3. The Court Misapplied the Relevant Inquiry at 
This Stage  

These factual issues are relevant to the inquiry at the 

summary judgment stage and the different roles played by the 

jury and the Court. At this stage, the Court was not deciding 

whether Khan’s statements about Jha are in fact false, but 

whether they are “capable of a defamatory meaning,” either 

expressly or by implication. Ernst Home Ctr. v. United Food 

and Commercial Workers, 77 Wn.App. 33, 44, 888 P.2d 1196 

(1995) (emphasis added). If the statements are capable of 

defamatory meaning, the jury must decide whether they placed 

Jha in a false light, either expressly or by implication. 

Crossman v. The Brick Tavern, Inc., 33 Wn.App. 503, 505, 655 

P.2d 1206 (1982); see also RP, 4. One determining factor in 
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considering whether statements are capable of a defamatory 

meaning is if the author changed the challenged statements.  

Khan materially (and quietly) changed her statements 

about Jha after she had knowledge of their falsity and then 

backdated those changes to make it seem like she never made 

certain false statements in the first place. CP 260. In doing so, 

Khan constructively admitted their falsity. This alone creates a 

triable issue. Palin v. N.Y. Times Co., 482 F. Supp. 3d 208, 220 

(S.D.N.Y. 2020) (finding that “a reasonable jury could 

conclude that [a prior] retraction and [a prior] correction may 

also be probative of a prior intent to [propagate a defamatory 

statement], for why else the need to correct? Indeed, the 

correction itself concedes that [defendant’s] initial draft 

incorrectly stated that there existed [a false statement].”) 

Khan’s change is an implicit admission on which a jury could 

find for Jha.  

Violating journalism standards is evidence of malice and 

reckless disregard. Kerwick v. Orange County Publ’n., 53 

N.Y.2d 625, 626 (1981). In fact, such violations combined with 

an admission of the falsity of a statement are sufficient to 

require a trial—even when a retraction is made. Id. at 627. In 



12 

Kerwick, the publisher claimed an honest mistake; nevertheless 

the court concluded that a jury trial was required. Id. Here, 

Khan admitted she was not able to verify the statements about 

Jha. Her admission of falsity and her violation of journalism 

standards establishes a triable issue of fact.  

Despite Khan’s attempts to paint this lawsuit as meritless, 

the fact remains that as a result of Jha’s correspondence, Khan 

changed her statements about Jha. They were, however, 

inadequate “corrections or clarifications” within the meaning of 

the UCCDA (RCW 7.96.010). For a “correction” to be timely 

within the meaning of the UCCDA, Khan was required to 

“disclaim an intent to communicate [a defamatory] meaning or 

to assert its truth” within 30 days—which she never did. See 

RCW 7.96.070(2)(b)(ii). The Court of Appeals made an 

erroneous decision to  

Finally, the Court of Appeals’ position that Washington 

does not require a statement that refers to an allegation to be 

identified as an “allegation” or contain other cautionary words 

of apparency is wholly inconsistent with Washington law and is 

a grossly unreasonable reading of the fair report privilege. A22. 
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Under that unreasonable reading, an allegation and an 

adjudicated fact would have no distinction.  

B. UPEPA’s Procedural Constraints Do Not Apply to 
Claims Under Federal Law, Including Section 1983 
Claims  

The Court’s decision holding that Jha was required to 

bring his Section 1983 claims within the 14-day window under 

UPEPA conflicts with time-honored precedent that precludes 

states from enacting laws that impose procedural or substantive 

hurdles in bringing civil rights claims under Section 1983. Jha 

urges the Supreme Court to reverse the Court of Appeal’s 

decision to conform to binding precedent.  

The U.S. Supreme Court has made it abundantly clear 

that Section 1983 claims are governed solely by a state’s 

residual statute of limitations for personal injury actions. Wilson 

v. Garcia, 471 U.S. 261, 276, 105 S.Ct. 1938 (1985). As a 

result, Jha’s Section 1983 claims are governed by the three-year 

statute of limitation under RCW 4.16.080(2) and cannot be 

limited to UPEPA’s 14-day window under RCW 4.105.020(1).1 

 

1 Because of the stay, the statute of limitations on Jha’s Section 
1983 claim is tolled during this appeal. Wallace v. Kato, 549 
U.S. 384, 387 (2007). 
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Regardless of the underlying facts or legal theories 

asserted, all Section 1983 claims are governed by the state’s 

statute of limitations for personal injury actions. Wilson, 471 

U.S. at 276. In Wilson, the Court explained that this holding 

flows from 42 U.S.C. §1988(a), which governs the rules of 

decision applicable to Section 1983 claims. Subjecting Section 

1983 claims to varying limitations periods based on the 

underlying facts or legal theories of associated claims would be 

repugnant to the remedial goals of Section 1983. Wilson, 471 

U.S. at 275. 

States lack the legal authority to limit the time period to 

commence a Section 1983 claim. See e.g., Burnett v. Grattan, 

468 U.S. 42, 43, 104 S.Ct. 2924 (1984) (rejecting six-month 

limitations period for employment disputes); Johnson v. Davis, 

582 F.2d 1316, 1317 (4th Cir. 1978) (rejecting special one-year 

limitations period for prisoner claims); Felder v. Casey,  

487 U.S. 131, 108 S.Ct. 2302 (1988) (rejecting state notice of 

claim statute as applied to Section 1983 claims brought in state 

court); Haywood, 556 U.S. at 734 (rejecting 90-day notice of 

claim requirements for Section 1983 claims brought in state 

court); Alameda Books, Inc. v. City of Los Angeles, 631 F.3d 
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1031, 1041 (9th Cir. 2011) (“The statute of limitations 

applicable to an action pursuant to 42 U.S.C. §1983 is the 

personal injury statute of limitations of the state in which the 

cause of action arose.”) 

In analogous situations where a statute imposes a time 

window in commencing an action, Washington courts have held 

such window to be jurisdictional; the statute of limitations 

under Washington law nevertheless governs civil rights claims. 

Nickum v. City of Bainbridge, 153 Wn. App. 366, 382, 223 P.3d 

1172 (2009) (LUPA’s 21-day window was jurisdictional). For 

purposes of Section 1983 claims, those time limits do not apply. 

Howlett v. Rose, 496 U.S. 356, 382,110 S.Ct. 2430 (1990) 

(“The force of the Supremacy Clause is not so weak that it can 

be evaded by the mere mention of the word ‘jurisdiction.’”); 

Logan v. Zimmerman Brush Co., 455 U.S. 422, 432-33, 102 

S.Ct. 1148 (1982). 

Limiting Section 1983 claims to the 14-day window 

under UPEPA violates the Supremacy Clause. Under the 

Supremacy Clause, a state court may not decline to hear a 

Section 1983 claim except on the basis of a “neutral 

jurisdictional rule.” Haywood v. Drown, 556 U.S. 729, 735, 129 
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S.Ct. 2108 (2009); accord Howlett, 496 U.S. at 373; Testa v. 

Katt, 330 U.S. 386, 392, 67 S.Ct. 810 (1947) (holding that state 

courts must hear federal causes of action). Further, under the 

Supremacy Clause, a statute is jurisdictional only if it reflects 

“the concerns of power over the person and competence over 

the subject matter that jurisdictional rules are designed to 

protect.” Howlett, 496 U.S. at 381. 

For example, the Supreme Court has held that venue and 

forum non conveniens rules are jurisdictional because they 

reflect a court’s limited power over persons and events beyond 

the state’s geographic boundaries. See, e.g., Herb v. Pitcairn, 

324 U.S. 117, 123, 65 S.Ct. 459 (1945) (upholding state court’s 

refusal to hear federal cause of action based on state statute 

preventing the court from hearing actions arising outside the 

state’s physical boundaries); Missouri ex rel. S. Ry. Co. v. 

Mayfield, 340 U.S. 1, 4, 71 S.Ct. 1 (1950) (upholding state 

forum non conveniens rule as applied to federal cause of 

action). UPEPA’s 14-day window does not reflect any similar 

concerns.  

In addition, UPEPA’s 14-day window may not be applied 

to Section 1983 claims because it would unfairly single out 
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Section 1983 claims for disparate treatment. In Haywood, the 

Supreme Court struck down a similar New York law that 

divested trial courts of jurisdiction from hearing Section 1983 

claims. Haywood, 556 U.S. at 731. The New York law 

redirected those claims to the state court of claims and put 

plaintiffs at a procedural disadvantage by requiring them to 

comply with, inter alia, a 90-day notice of claim requirement. 

Id. at 734. The court struck down that law and held that “having 

made the decision to create courts of general jurisdiction that 

regularly sit to entertain analogous suits, New York is not at 

liberty to shut the courthouse door to federal claims that it 

considers at odds with its local policy.” Id. at 740. 

 Like the state law struck down in Haywood, UPEPA’s 

14-day limitations period singles out a discrete subset of 

Section 1983 claims for disparate treatment and increased 

procedural hurdles. Imposing additional procedural hurdles on 

those most deserving of access to courts undermines the 

remedial goals of Section 1983.  

Any tethering Section 1983 claims to UPEPA’s 14-day 

window threatens to improperly curtail the enforcement of 

fundamental civil rights. And where, as here, the basis of Jha’s 
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Section 1983 claim is Khan’s abuse of office stemming from 

her intentional failure to recuse herself out of spite for Jha and 

her behind-the-scenes official misconduct, refusing to allow 

citizens the right to hold their elected officials accountable 

threatens to suppress a bedrock of democracy.  

UPEPA expressly provides that the entirety of UPEPA 

does not apply to federal claims, including the 14-day window 

the Court of Appeals relied on. See RCW 4.105.010(3)(a)(xii) 

(“this chapter does not apply to a cause of action 

asserted…under federal law”) (emphasis added).  

The Court of Appeals decision conflicts with the 

statutory text. RCW 4.105.010(3)(a)(xii) uses the phrase “this 

chapter”. Use of “this chapter” suggests that the 14-day 

window under UPEPA was never intended to apply to the 

causes of actions enumerated under RCW 4.105.010(3)(a)(xii), 

which include claims under federal law.  

Moreover, this Court is bound to follow the statutory text 

of Washington law—not the model law promulgated by the 

ULC, which is based on California’s anti-SLAPP law. This 

Court has previously cautioned that courts must give deference 

to how Washington’s law is written, notwithstanding any 
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differences. Davis v. Cox, 183 Wn.2d 269, 284 (2015) 

(“discussing some of the similarities and differences between 

the two statutes and concluding that because Washington 

modeled its statute on California’s, Washington courts must 

give effect to the differences in our anti-SLAPP statute”); 

Davis, 183 Wn.2d at 284 (“Where our legislature borrows a 

statute from another source but makes certain deviations from 

that source, ‘we are bound to conclude’ the legislature’s 

deviation ‘was purposeful and evidenced its intent’ to differ 

from the original source on the particular issue.”) 

Finally, the Court cannot reframe a motion seeking to 

add a cause of action under federal law as one that “relates to” 

the UPEPA Motion simply because such a request seeks to 

amend the complaint to assert an exempt cause of action 

enumerated under RCW 4.105.010(3)(a)(xii). Doing so would 

negate the obvious limitation imposed by RCW 

4.105.010(3)(a)(xii). If the chapter does not apply to one of the 

causes of action asserted under RCW 4.105.010(3)(a)(xii), then, 

by definition, a motion seeking to assert a cause of action under 

RCW 4.105.010(3)(a)(xii) cannot relate to a UPEPA motion. If 

that were the case, the limitations imposed by RCW 
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4.105.010(3)(a)(xii) would have no meaning. Lamie v. United 

States Trustee, 540 U.S. 526, 537 (2004) (“there is a basic 

difference between filling a gap left by Congress’ silence and 

rewriting rules that Congress has affirmatively and specifically 

enacted”). 

Under binding precedent, the Court of Appeals should 

not have limited Jha’s Section 1983 claim to UPEPA’s 14-day 

window. Wilson, 471 U.S. at 273, 276; Owens, 488 U.S. at 236. 

Doing so conflicts with established precedent that expressly 

limits the imposition of procedural or substantive limitations on 

civil rights claims.  

C. Anti-SLAPP Laws Do Not Apply to Federal Causes of 
Action  

The Court of Appeal’s decision runs contrary to 

established precedent holding that anti-SLAPP laws cannot be 

used to stymie claims under federal law. Hilton v. Hallmark 

Cards, 599 F.3d 894, 901 (9th Cir. 2010) (“anti-SLAPP statute 

does not apply to federal law causes of action”); Bulletin 

Displays, LLC v. Regency Outdoor Adver., Inc., 448 F.Supp.2d 

1172, 1180-82 (C.D.Cal. 2006); cf. Martinez v. California, 444 
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U.S. 282, 284 n.8 (1980) (claims “under 42 U.S.C. 

§1983…cannot be immunized by state law[.]”) 

The Court’s decision appears to misconstrue the term 

“unrelated” under RCW 4.105.030. See RCW 4.105.030(7) 

(“[d]uring a stay under this section, the court for good cause 

may hear and rule on…[a] motion unrelated to the motion 

under RCW 4.105.020”) (emphasis added).  

The Court of Appeals concluded that because Jha sought 

to amend his complaint to include an exempt cause of action, he 

was limited to doing so within the 14-day period. That 

conclusion is predicated on the premise that it was the act of 

amending the complaint that related to Khan’s UPEPA motion 

and not the underlying cause of action sought to be added.  

But the Court of Appeal’s conclusion that the Good 

Cause and Amendment Orders are “inextricably related” with 

Khan’s UPEPA Motion and were limited to a 14-day window is 

contrary to the plain reading of the statute and the direction 

provided in Hilton. In Hilton, the court held that even a 

defendant’s own motion to dismiss pertaining to the same cause 

of action that was the subject of the defendant’s anti-SLAPP 

motion was not “inextricably intertwined” for the purposes of 
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anti-SLAPP consideration. Hilton, 599 F.3d at 901. The Hilton 

court explained that because a defendant’s own motion to 

dismiss did not impede consideration of their anti-SLAPP 

motion, it could not have been held to be directly related to the 

underlying anti-SLAPP motion. Id.  

Comparing the motions practice in Hilton with Jha’s 

request to add federal claims, Jha’s request does not run afoul 

of UPEPA. To be clear, Jha sought to add a federal claim not 

because it was expressly disallowed by UPEPA, but because he 

had a meritorious federal claim against Khan.  

Moreover, Jhas’ request to amend to add federal claims 

stemming from Khan’s abuse of office cannot be “inextricably 

related” to her UPEPA Motion because (i) it was not used by 

the trial court to make a decision on Khan’s UPEPA Motion; 

(ii) the relief sought under the Motion for Good Cause/Motion 

to Amend was not predicate to resolving Khan’s UPEPA 

Motion; (iii) the Motion to Amend was filed after the trial court 

had already found good cause to do so; and (iv) Motion for 

Good Cause/Motion to Amend did not impact the timing or 

consideration of Khan’s UPEPA Motion. 
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In every procedural or substantive way, Jha’s request to 

add federal claims had no bearing on the determination of 

Khan’s UPEPA Motion. The Court of Appeals misapplied 

RCW 4.105.030(7) when it effectively held that the mere fact 

that Jha had sought to amend his complaint was a sufficient 

basis to hold that Jha’s request was “related to” Khan’s UPEPA 

Motion. The relevant inquiry should have been what relief Jha 

sought by way of his Motion to Amend and whether that 

requested relief would impede the determination of Khan’s 

UPEPA Motion.  

D. Khan Should Not Be Allowed to Use UPEPA as a 
Means to Shield Her Abuse of Office and Official 
Misconduct  

In addition, public policy requires that the Court refrain 

from setting a troubling precedent that allows elected officials 

to avoid liability for abuse of office and official misconduct 

under the procedural protections intended for free speech. To do 

so would allow elected officials the opportunity to misuse 

UPEPA as a means to avoid accountability.  

In Redmond, Khan had a mandatory duty to recuse 

herself when she might have a conflict of interest. CP 713. 



24 

Despite that mandatory duty, her intentional failure recuse out 

of spite for Jha was an abuse of office. RCW 9A.80.010; RCW 

42.20.100. The definition of what constitutes a conflict of 

interest and requires recusal in the municipal context is broad. 

CP 870. In Redmond and elsewhere, councilmembers recuse 

themselves for conflicts of interest stemming from personal 

litigation and financial conflicts. CP 874-75; 877.  

As Jha explained in greater detail in later briefing 

(recognizing that a Motion to Amend is not proper forum for a 

fact-intensive inquiry), Khan’s conflict of interest requiring her 

recusal was not caused by her online statements about Jha.  

Rather, it was because of (i) Khan’s ongoing personal legal 

issue with Jha that prohibited her from objectively presiding 

over Jha’s land use application in her official capacity, and (ii) 

Khan’s improper personal construction loan from Jha’s 

engineer—Luay Joudeh of DR Strong Consulting Engineers—

the same engineer that worked on Jha’s land use proposal that 

was the subject of Khan’s vote. CP 320; 500; CP 691-96.  

The interrelated issues that caused a conflict of interest 

and precluded Khan from voting on Jha’s land use proposal 

where Joudeh was involved were: (i) Khan’s personal loan from 
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Joudeh at terms unavailable to the general public, (ii) Khan’s 

purchase of real estate from Joudeh, (iii) Khan’s failure to pay 

King County property taxes on improvements Khan constructed 

with Joudeh’s help, (iv) Joudeh’s role as Khan’s engineer on 

the construction of her personal residence, (v) Joudeh’s 

payment of tens of thousands of permit fees for the construction 

of Khan’s personal residence, (iv) Joudeh’s role as project 

engineer for Jha, and (v) Joudeh’s work on Jha’s property that 

was the subject of Khan’s land use vote. CP 691-96; 829-31.  

Khan’s financial conflict of interest and her resulting 

behind the scenes misconduct with two other councilmembers 

out of spite for Jha is actionable under Section 1983 because 

they occurred during the land use process.  

A long line of cases have held that torts committed 

during the land use review process, including those stemming 

from conflicted decision-makers and corrupt elected officials, 

are proper under Section 1983. Maytown Sand & Gravel, LLC 

v. Thurston Cnty., 191 Wn.2d 392, 429 (2018) abrogated on 

other grounds by Yim v. City of Seattle, 194 Wn.2d 682 (2019) 

(“It is well established that acts occurring during the land use 

decision-making process can form the basis for Section 1983 
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claims.”); Maytown, 191 Wn.2d at 435-36 (allowing Section 

1983 claim when elected official “deliberately interfered with 

the impartiality of the…decision-making process” because 

“[t]he right to an impartial decision-maker is clearly a right 

‘implicit in the concept of ordered liberty’”); Mission Springs v. 

City of Spokane, 134 Wn.2d 947, 967 (1998) (Section 1983 

proper because actions of city councilmembers causing injury 

was “the moving force of the constitutional violation.”); 

Kaahumanu v. County of Maui, 315 F.3d 1215 (9th Cir. 2003) 

(Section 1983 claim proper against councilmembers in their 

individual capacities for acts taken in their official capacities 

after the council voted to deny a permit).  

Khan’s conflict of interest not only required her recusal, 

it also barred her from engaging in behind-the-scenes efforts to 

improperly influence other councilmembers. Cf. Nevada 

Commission on Ethics v. Carrigan, 564 U.S. 117, 121, 131 

S.Ct. 2343 (2011) (conflict of interest “not only prohibits the 

legislator who has a conflict from voting on the proposal in 

question, but also forbids him to ‘advocate the passage or 

failure’ of the proposal”). 
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Khan’s official misconduct was real; she and her husband 

apparently obtained illicit financial benefits totaling thousands 

of dollars from Luay Joudeh, including some at the expense of 

King County taxpayers. That relationship, regardless of how 

improper it was, also caused a conflict of interest for Khan with 

Jha. Khan’s misappropriation of the public trust and her abuse 

of office threatens to imperil bedrock of our democratic values. 

RCW 9A.80.010; RCW 42.20.100. Khan cannot be allowed to 

circumvent liability under the guise of exercising a 

constitutional right—especially where UPEPA does not apply 

to federal claims.  

VI. CONCLUSION 

This Court should accept discretionary review and 

reinstate the orders entered by the trial court. By depriving the 

trial court of the flexibility to conduct a good cause analysis 

beyond the 14-day window, the Court’s decision threatens to 

unduly restrict a trial court’s ability to fashion an appropriate 

remedy.  
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 

SIDDHARTH JHA, 
 
   Respondent, 
 
  v. 
 
VARISHA MAHMOOD KHAN and 
YASSIR ANWAR JAMAL, wife and 
husband, 
 
   Appellants. 

 
 DIVISION ONE 
 
 No. 83768-1-I 
 
 ORDER DENYING MOTION 
        FOR RECONSIDERATION 
         
 
 

The respondent having filed a motion for reconsideration herein, and a majority of 

the panel having determined that the motion should be denied; now, therefore, it is hereby 

ORDERED that the motion for reconsideration is hereby denied. 

    FOR THE COURT: 
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SUPERIOR COURT OF WASHINGTON 
COUNTY OF KING 

SIDDHARTH JHA, 

Plaintiff, 

v. 

VARISHA MAHMOOD KHAN, et 
al. 

Defendants. 

No. 21-2-14469-8 SEA 

ORDER DENYING 
SUMMARY DISMISSAL 

Defendants Varisha Khan and Yassir Jamal filed a Special Motion for 

Expedited Relief, seeking dismissal of this lawsuit brought by Plaintiff Siddharth 

Jha. The Court has considered the motion and all papers filed in support of and 

in opposition to the motion,' as well as oral argument from counsel. 

Based on the papers submitted, the Court determines that (a) plaintiff has 

established a prima facie case as to each essential element of the cause of 

action of invasion of privacy by false light, and (b) genuine issues of material fact 

exist regarding, without limitation, the existence and scope of the alleged falsity 

1 Sub ##28-29, 43-48, 51. See CR 56(h). 
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and Khan's knowledge or reckless disregard of the alleged falsity. 

The Court also notes that disposition of the false light claim may ultimately 

turn on whether Khan's speech was protected by the First Amendment to the 

U.S. Constitution or Article I, Section 5, of the Washington Constitution. But the 

free-speech protections that may apply cannot yet be decided in light of the 

genuine issues of material fact that currently exist.2

Therefore, it is ORDERED that Defendants' motion3 is denied. 

March 1, 2022 
Judge Chad Allred 
King County Superior Court 

2 See, e.g., United States v. Alvarez, 567 U.S. 709, 719 (2012) (plurality op.) ("In [prior] 
decisions the falsity of the speech at issue was not irrelevant to our analysis, but neither was it 
determinative. . . . [T]he Court has been careful to instruct that falsity alone may not suffice to 
bring the speech outside the First Amendment. The statement must be a knowing or reckless 
falsehood.") (citations omitted). 
3 Sub #28. 
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